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Subpart 3052. 1—Instructions for
Using Provisions and Clauses

3052.101 Using part 3052.

(b) Numbering.

(2)(i1) Provisions or clauses that sup-
plement the FAR.

(A) Agency-prescribed provisions and
clauses permitted by HSAR and used
on a standard basis (i.e., normally used
in two or more solicitations or con-
tracts regardless of contract type)
shall be prescribed and contained in
the HSAR. OEs desiring to use a provi-
sion or a clause on a standard basis
shall submit a request containing a
copy of the clause(s), justification for
its use, and evidence of legal counsel
review to the CPO in accordance with
(HSAR) 48 CFR 3001.304 for possible in-
clusion in the HSAR.
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(B) Provisions and clauses used on a
one-time basis (i.e., non-standard provi-
sions and clauses) may be approved by
the contracting officer, unless a higher
level is designated by the OE. This au-
thority is subject to:

(1) Evidence of legal counsel review
in the contract file;

(2) Inserting these clauses in the ap-
propriate sections of the uniform con-
tract format; and

(3) Ensuring the provisions and
clauses do not deviate from the re-
quirements of the FAR and HSAR.

Subpart 3052.2—Text of Provisions
and Clauses

3052.204-70 Security requirements for
unclassified information—tech-
nology resources.

As prescribed in (HSAR) 483 CFR
3004.470-4 Contract clauses, and (HSAR)
48 CFR 3037.110-70 (a) and (b), insert a
clause substantially the same as fol-
lows:

SECURITY REQUIREMENTS FOR UNCLASSIFIED
INFORMATION TECHNOLOGY RESOURCES (DED
2003)

(a) The Contractor shall be responsible for
Information Technology (IT) security for all
systems connected to a DHS network or op-
erated by the Contractor for DHS, regardless
of location. This clause applies to all or any
part of the contract that includes informa-
tion technology resources or services for
which the Contractor must have physical or
electronic access to sensitive information
contained in DHS unclassified systems that
directly support the agency’s mission. The
security requirements include, but are not
limited to, how the Department of Homeland
Security’s sensitive information is to be han-
dled and protected at the Contractor’s site,
(including any information stored, proc-
essed, or transmitted using the Contractor’s
computer systems), the background inves-
tigation and/or clearances required, and the
facility security required. This requirement
includes information technology, hardware,
software, and the management, operation,
maintenance, programming, and system ad-
ministration of computer systems, networks,
and telecommunications systems. Examples
of tasks that require security provisions in-
clude—

(1) Acquisition, transmission or analysis of
data owned by DHS with significant replace-
ment cost should the contractor’s copy be
corrupted; and

48 CFR Ch. 30 (10-1-05 Edition)

(2) Access to DHS networks or computers
at a level beyond that granted the general
public, (e.g. such as bypassing a firewall).

(b) At the expiration of the contract, the
contractor shall return all sensitive DHS in-
formation and IT resources provided to the
contractor during the contract, and a certifi-
cation that all DHS information has been
purged from any contractor-owned system
used to process DHS information. Organiza-
tional elements shall conduct reviews to en-
sure that the security requirements in the
contract are implemented and enforced.

(c) The Contractor shall provide, imple-
ment, and maintain an IT Security Plan.
This plan shall describe the processes and
procedures that will be followed to ensure
appropriate security of IT resources that are
developed, processed, or used under this con-
tract. The plan shall describe those parts of
the contract to which this clause applies.
The Contractor’s IT Security Plan shall be
compliant with Federal laws that include,
but are not limited to, the Computer Secu-
rity Act of 1987 (40 U.S.C. 1441 et seq.), and
the Government Information Security Re-
form Act of 2000, and the Federal Informa-
tion Security Management Act of 2002. The
plan shall meet IT security requirements in
accordance with Federal policies and proce-
dures that include, but are not limited to
OMB Circular A-130, Management of Federal
Information Resources, Appendix III, and Se-
curity of Federal Automated Information
Resources;

(d) Within  days after contract award,
the contractor shall submit for approval an
IT Security Plan. This plan shall be con-
sistent with and further detail the approach
contained in the offeror’s proposal or quote
that resulted in the award of this contract
and in compliance with the requirements
stated in this clause. The plan, as approved
by the Contracting Officer, shall be incor-
porated into the contract as a compliance
document.

(e) Within 6 months after contract award,
the contractor shall submit written proof of
IT Security accreditation to DHS for ap-
proval by the DHS Contracting Officer. Ac-
creditation will be according to the criteria
of the Homeland Security Information Tech-
nology Security program Publication, DHS
MD 4300.Pub., Volume I, Policy Guide, Part
A, Sensitive Systems, which is available
from the Contracting Officer upon request.
This accreditation will include a final secu-
rity plan, risk assessment, security test and
evaluation, and disaster recovery plan/con-
tinuity of operations plan. This accredita-
tion, when accepted by the Contracting Offi-
cer, shall be incorporated into the contract
as a compliance document, and shall include
a final security plan, a risk assessment, se-
curity test and evaluation, and disaster re-
covery/continuity of operations plan. The
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contractor shall comply with the approved
accreditation documentation.

(End of clause)

3052.209-70 Prohibition on contracts
with corporate expatriates.

As prescribed at (HSAR) 48 CFR
3009.104-75, insert the following clause:

PROHIBITION ON CONTRACTS WITH CORPORATE
EXPATRIATES (DEC 2003)

(a) Prohibitions.

Section 835 of Public Law 107-296, prohibits
the Department of Homeland Security from
entering into any contract with a foreign in-
corporated entity after November 25, 2002,
which is treated as an inverted domestic cor-
poration as defined in this clause.

The Secretary shall waive the prohibition
with respect to any specific contract if the
Secretary determines that the waiver is re-
quired in the interest of homeland security,
or to prevent the loss of any jobs in the
United States or prevent the Government
from incurring any additional costs that oth-
erwise would not occur.

(b) Definitions. As used in this clause:

Expanded Affiliated Group means an affili-
ated group as defined in section 1504(a) of the
Internal Revenue Code of 1986 (without re-
gard to section 1504(b) of such Code), except
that section 1504 of such Code shall be ap-
plied by substituting ‘more than 50 percent’
for ‘at least 80 percent’ each place it appears.

Foreign Incorporated Entity means any enti-
ty which is, or but for subsection (b) of sec-
tion 835 of the Homeland Security Act, Pub-
lic Law 107-296, would be, treated as a for-
eign corporation for purposes of the Internal
Revenue Code of 1986.

Inverted Domestic Corporation. A foreign in-
corporated entity shall be treated as an in-
verted domestic corporation if, pursuant to a
plan (or a series of related transactions)—

(1) The entity completes after November
25, 2002, the direct or indirect acquisition of
substantially all of the properties held di-
rectly or indirectly by a domestic corpora-
tion or substantially all of the properties
constituting a trade or business of a domes-
tic partnership;

(2) After the acquisition at least 80 percent
of the stock (by vote or value) of the entity
is held—

(i) In the case of an acquisition with re-
spect to a domestic corporation, by former
shareholders of the domestic corporation by
reason of holding stock in the domestic cor-
poration; or

(ii) In the case of an acquisition with re-
spect to a domestic partnership, by former
partners of the domestic partnership by rea-
son of holding a capital or profits interest in
the domestic partnership; and

3052.209-70

(3) The expanded affiliated group which
after the acquisition includes the entity does
not have substantial business activities in
the foreign country in which or under the
law of which the entity is created or orga-
nized when compared to the total business
activities of such expanded affiliated group.

Person, domestic, and foreign have the mean-
ings given such terms by paragraphs (1), (4),
and (5) of section 7701(a) of the Internal Rev-
enue Code of 1986, respectively.

(c) Special rules. The following definitions
and special rules shall apply when deter-
mining whether a foreign incorporated enti-
ty should be treated as an inverted domestic
corporation.

(1) Certain stock disregarded. For the pur-
pose of treating a foreign incorporated enti-
ty as an inverted domestic corporation these
shall not be taken into account in deter-
mining ownership:

(i) stock held by members of the expanded
affiliated group which includes the foreign
incorporated entity; or

(ii) stock of such entity which is sold in a
public offering related to the acquisition de-
scribed in subsection (b)(1) of Section 835 of
the Homeland Security Act, Public Law 107—
296.

(2) Plan deemed in certain cases. If a foreign
incorporated entity acquires directly or indi-
rectly substantially all of the properties of a
domestic corporation or partnership during
the 4-year period beginning on the date
which is after the date of enactment of this
Act and which is 2 years before the owner-
ship requirements of subsection (b)(2) are
met, such actions shall be treated as pursu-
ant to a plan.

(38) Certain transfers disregarded. The trans-
fer of properties or liabilities (including by
contribution or distribution) shall be dis-
regarded if such transfers are part of a plan
a principal purpose of which is to avoid the
purposes of this section.

(d) Special rule for related partnerships. For
purposes of applying section 835(b) of Public
Law 107-296 to the acquisition of a domestic
partnership, except as provided in regula-
tions, all domestic partnerships which are
under common control (within the meaning
of section 482 of the Internal Revenue Code
of 1986) shall be treated as a partnership.

(e) Treatment of Certain Rights.

(1) Certain rights shall be treated as stocks
to the extent necessary to reflect the present
value of all equitable interests incident to
the transaction, as follows:

(i) Warrants;

(ii) Options;

(iii) Contracts to acquire stock;

(iv) Convertible debt instruments;

(v) Others similar interests.

(2) Rights labeled as stocks shall not be
treated as stocks whenever it is deemed ap-
propriate to do so to reflect the present
value of the transaction or to disregard
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transactions whose recognition would defeat
the purpose of section 835.

(f) Disclosure. By signing and submitting
its offer, an offeror under this solicitation
represents that it not a foreign incorporated
entity that should be treated as an inverted
domestic corporation pursuant to the cri-
teria of Section 835 of the Homeland Secu-
rity Act, Public Law 107-296 of November 25,
2002.

(g) If a waiver has been granted, a copy of
the approved waiver shall be attached to the
bid or proposal.

(End of provision)

3052.209-71 Reserve Officer Training
Corps and military recruiting on
campus.

As prescribed in (HSAR) 48 CFR
3009.470-4, use the following clause:

RESERVE OFFICER TRAINING CORPS AND
MILITARY RECRUITING ON CAMPUS (DEC 2003)

(a) Definitions. Institution of higher edu-
cation, as used in this clause, means an insti-
tution that meets the requirements of 20
U.S.C. 1001 and includes all subelements of
such an institution.

(b) Limitation on contract award. Except
as provided in paragraph (c) of this clause,
an institution of higher education is ineli-
gible for contract award if the Secretary of
Defense determines that the institution has
a policy or practice (regardless of when im-
plemented) that prohibits or in effect pre-
vents—

(1) The Secretary of a military department
from maintaining, establishing, or operating
a unit of the Senior Reserve Officer Training
Corps (ROTC) (in accordance with 10 U.S.C.
6564 and other applicable Federal laws) at
that institution;

(2) A student at that institution from en-
rolling in a unit of the Senior ROTC at an-
other institution of higher education;

(3) The Secretary of a military department
or the Secretary of Homeland Security from
gaining entry to campuses, or access to stu-
dents (who are 17 years of age or older) on
campuses, for purposes of military recruit-
ing; or

(4) Military recruiters from accessing, for
purposes of military recruiting, the fol-
lowing information pertaining to students
(who are 17 years of age or older) enrolled at
that institution:

(i) Name.

(ii) Address.

(iii) Telephone number.

(iv) Date and place of birth.

(v) Educational level.

(vi) Academic major.

(vii) Degrees received.

(viii) Most recent educational institution
enrollment.

48 CFR Ch. 30 (10-1-05 Edition)

(c) Exception. The limitation in paragraph
(b) of this clause does not apply to an insti-
tution of higher education if the Secretary of
Defense determines that—

(1) The institution has ceased the policy or
practice described in paragraph (b) of this
clause; or

(2) The institution has a long-standing pol-
icy of pacifism based on historical religious
affiliation.

(d) Agreement. The Contractor represents
that it does not now have, and agrees that
during performance of this contract it will
not adopt, any policy or practice described in
paragraph (b) of this clause, unless the Sec-
retary of Defense has granted an exception
in accordance with paragraph (c)(2) of this
clause.

(e) Notwithstanding any other clause of
this contract, if the Secretary of Defense de-
termines that the Contractor misrepresented
its policies and practices at the time of con-
tract award or has violated the agreement in
paragraph (d) of this clause—

(1) The Contractor will be ineligible for
further payments under this and any other
contracts with the Department of Homeland
Security; and

(2) The Government will terminate this
contract for default for the Contractor’s ma-
terial failure to comply with the terms and
conditions of award.

(End of clause)

3052.209-72 Disclosure of conflicts of
interest.

As prescribed in (HSAR) 483 CFR
3009.507, insert the following provision:

Disclosure of Conflicts of Interest (DED 2003)

The Department of Homeland Security
(DHS) will award contracts only to those
offerors whose objectivity is not impaired by
conflicting interests. Based on this policy—

(a) The offeror shall provide a statement in
its proposal which describes in a concise
manner all past, present or planned organi-
zational, financial, contractual or other in-
terest(s) with an organization whose inter-
ests may be substantially affected by De-
partmental activities, and which is related
to the work under this solicitation. The in-
terest(s) described shall include those of the
proposer, its affiliates, proposed consultants,
proposed subcontractors for more than 20%
of the work and key personnel of the offeror
and any subcontractor accounting for more
than 20% of the contract. Past interest shall
be limited to within one year of the date of
the offeror’s technical proposal. Key per-
sonnel, for purposes of this clause, shall in-
clude any person owning more than 20% in-
terest in the company, and the company’s
corporate officers, its senior managers and
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any employees responsible for making a de-
cision or taking an action on this contract
where the decision or action can have an eco-
nomic or other impact on the interests of a
regulated or affected organization.

(b) The offeror shall describe in detail why
it believes, in light of the interest(s) identi-
fied in (a) above, that performance of the
proposed contract can be accomplished in an
impartial and objective manner.

(c) In the absence of any relevant interest
identified in (a) above, the offeror shall sub-
mit in its proposal a statement certifying
that to its best knowledge and belief no af-
filiation exists relevant to possible conflicts
of interest. The offeror must obtain the same
information from potential subcontractors
prior to award of a subcontract.

(d) The Contracting Officer will review the
statement submitted and may require addi-
tional relevant information from the offeror.
All such information, and any other relevant
information known to DHS, will be used to
determine whether an award to the offeror
may create a conflict of interest. If any such
conflict of interest is found to exist, the Con-
tracting Officer may (1) disqualify the offer-
or, or (2) determine that it is otherwise in
the best interest of the United States to con-
tract with the offeror and include appro-
priate provisions to mitigate or avoid such
conflict in the contract awarded.

(e) The refusal to provide the disclosure or
representation, or any additional informa-
tion required, may result in disqualification
of the offeror for award. If nondisclosure or
misrepresentation is discovered after award,
the resulting contract may be terminated. If,
after award, the Contractor discovers a con-
flict of interest with respect to the contract
awarded as a result of this solicitation,
which could not reasonably have been known
prior to award, an immediate and full disclo-
sure shall be made in writing to the Con-
tracting Officer. The disclosure shall include
a full description of the conflict, a descrip-
tion of the action the contractor has taken,
or proposes to take, to avoid or mitigate
such conflict. The Contracting Officer may,
however, terminate the contract for conven-
ience if he or she deems that termination is
in the best interest of the Government.

(End of clause)

3052.211-70 Index for specifications.

As prescribed in (HSAR) 48 CFR
3011.204-70 insert the following clause:

INDEX FOR SPECIFICATIONS (DEC 2003)

If an index or table of contents is furnished
in connection with specifications, it is un-
derstood that such index or table of contents
is for convenience only. Its accuracy and
completeness is not guaranteed, and it is not
to be considered as part of the specifications.

3052.211-90

In case of discrepancy between the index or
table of contents and the specifications, the
specifications shall govern.

(End of clause)

3052.211-90 Bar coding requirement
(USCG).

As prescribed in USCG guidance at
(HSAR) 48 CFR 3011.204-90(a) and
3013.302-590, insert the following clause:

BAR CODING REQUIREMENTS (DEC 2003)

Item markings shall include bar coding in
accordance with MIL-STD-1189 as clarified
below:

(a) The stock number shall be bar coded
with no prefixes, dashes, spaces, or suffixes
encoded. The contract number, the delivery
order, or call order number, when used, shall
be bar coded with no spaces or dashes en-
coded.

(b) Prefixes and suffixes to the stock num-
ber may be included in the OCR-A in-the-
clear markings, but not in the bar code.

(c) Preferred Bar Code Density (characters
per inch as defined in MIL-STD-1189) is
‘‘standard,” but densities from ‘‘standard”
to “‘low’’ are acceptable.

(d) OCR-A characters do not have to be ma-
chine-readable.

(e) Bar coding shall be machine-readable.

(f) Unless otherwise specified herein, min-
imum bar code height shall be 0.25 inch (6.4
mm) or 15 percent of the bar code length,
whichever is greater.

(g) The preferred position of the OCR-A
characters is below the bar codes, but the
OCR-A characters may be above the bar
codes.

(h) On outer containers contractors shall
either:

(1) Encode the stock numbers and contract
number in one line of bar code with the
stock number appearing first; or

(2) Encode the item stock number and con-
tract number on two labels, with the top
label containing the stock number and the
lower label containing the contract number.

(i) On unit and intermediate containers,
the item stock number in bar code with
OCR-A below may be on the same label as
the other data (identification markings) re-
quired by MIL-STD-129H. However, the bar
code stock number shall appear on the top
line with OCR-A characters on the second
line; the OCR-A characters may include the
stock number prefix and suffix, or alter-
natively, the complete stock number includ-
ing any prefix and suffix, shall be repeated as
part of the identification markings.

(j) Exclusions from bar code markings are:

(1) Multi-packs/consolidation containers
(containers with two or more different stock
numbers within).
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(2) Reusable shipping containers used for
multiple/ different stock number applica-
tions.

(3) Items consigned to a prime contractor’s
plant for installation in production.

(End of clause)

3052.213-90 Evaluation factor for
Coast Guard performance of bar
coding requirement (USCG).

As prescribed in USCG guidance at
(HSAR) 48 CFR 3013.106-190, insert the
following provision:

EVALUATION FACTOR FOR COAST GUARD PER-
FORMANCE OF BAR CODING REQUIREMENT
(DEC 2003)

If a small business cannot provide the bar
coding requirement, as indicated elsewhere
in the schedule, the contracting officer will
apply the following formula to the quoted
amounts:

(a) Unit price quoted by small business
$

(b) Add unit cost to the USCG to provide
bar coding $§

(c) Adjusted unit price (add lines a. and b.)

The line (¢) amount will become the amount
the contracting officer considered when de-
termining the lowest quoted amount.

(End of provision)

3052.215-70 Key personnel or facili-
ties.

As prescribed in (HSAR) 483 CFR
3015.204-3, insert the following clause:

KEY PERSONNEL OR FACILITIES. (DEC 2003)

(a) The personnel or facilities specified
below are considered essential to the work
being performed under this contract and
may, with the consent of the contracting
parties, be changed from time to time during
the course of the contract by adding or delet-
ing personnel or facilities, as appropriate.

(b) Before removing or replacing any of the
specified individuals or facilities, the Con-
tractor shall notify the Contracting Officer,
in writing, before the change becomes effec-
tive. The Contractor shall submit sufficient
information to support the proposed action
and to enable the Contracting Officer to
evaluate the potential impact of the change
on this contract. The Contractor shall not
remove or replace personnel or facilities
until the Contracting Officer approves the
change.

The Key Personnel or Facilities under this
Contract:

(specify key personnel or facilities)

48 CFR Ch. 30 (10-1-05 Edition)

(End of clause)

3052.216-70 Evaluation of offers sub-
ject to an economic price adjust-
ment clause.

As prescribed in (HSAR) 48 CFR
3016.203-470, insert a provision substan-
tially the same as the following:

EVALUATION OF OFFERS SUBJECT TO AN ECo-
NOMIC PRICE ADJUSTMENT CLAUSE (DEC
2003)

Offers shall be evaluated without adding an
amount for an economic price adjustment.
Offers will be rejected which: (1) Increase the
stipulated ceiling; (2) limit the downward ad-
justment; or (3) delete the economic price
adjustment clause. If the offer stipulates a
ceiling lower than that included in the solic-
itation, the lower ceiling will be incor-
porated into any resulting contract.

(End of provision)

3052.216-71 Determination of award
fee.

As prescribed in (HSAR) 483 CFR
3016.406(e)(1)(1), insert a clause substan-
tially the same as the following:

DETERMINATION OF AWARD FEE (DEC 2003)

(a) The Government shall evaluate con-
tractor performance at the end of each speci-
fied evaluation period(s) to determine the
amount of award. The contractor agrees that
the amount of award and the award fee
methodology are unilateral decisions to be
made at the sole discretion of the Govern-
ment.

(b) Contractor performance shall be evalu-
ated according to a Performance Evaluation
Plan. The contractor shall be periodically in-
formed of the quality of its performance and
areas in which improvements are expected.

(c) The contractor shall be promptly ad-
vised, in writing, of the determination and
reasons why the award fee was or was not
earned. The contractor may submit a per-
formance self-evaluation for each evaluation
period. The amount of award is at the sole
discretion of the Government but any self-
evaluation received within (insert num-
ber) days after the end of the current evalua-
tion period will be given such consideration,
as may be deemed appropriate by the Gov-
ernment.

(d) The Government may specify that a fee
not earned during a given evaluation period
may be accumulated and be available for al-
location to one or more subsequent periods.
In that event, the distribution of award fee
shall be adjusted to reflect such allocations.
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(End of clause)

3052.216-72 Performance
plan.
As prescribed in (HSAR) 483 CFR
3016.406(e)(i)(ii), insert a clause sub-
stantially the same as the following:

evaluation

PERFORMANCE EVALUATION PLAN (DEC 2003)

(a) A Performance Evaluation Plan shall
be unilaterally established by the Govern-
ment based on the criteria stated in the con-
tract and used for the determination of
award fee. This plan shall include the cri-
teria used to evaluate each area and the per-
centage of award fee (if any) available for
each area. A copy of the plan shall be pro-
vided to the contractor (insert number)
calendar days prior to the start of the first
evaluation period.

(b) The criteria contained within the Per-
formance Evaluation Plan may relate to: (1)
Technical (including schedule) requirements
if appropriate; (2) Management; and (3) Cost.

(c) The Performance Evaluation Plan may,
consistent with the contract, be revised uni-
laterally by the Government at any time
during the period of performance. Notifica-
tion of such changes shall be provided to the
contractor (insert mumber) calendar
days prior to the start of the evaluation pe-
riod to which the change will apply.

(End of clause)

3052.216-73 Distribution of award fee.

As prescribed in (HSAR) 48 CFR
3016.406(e)(1)(iii), insert a clause sub-
stantially the same as the following:

DISTRIBUTION OF AWARD FEE (DEC 2003)

(a) The total amount of award fee available
under this contract is assigned according to
the following evaluation periods and
amounts:

Evaluation Period:
Available Award Fee:
(insert appropriate information)

(b) Payment of the base fee and award fee
shall be made, provided that after payment
of 85 percent of the base fee and potential
award fee, the Government may withhold
further payment of the base fee and award
fee until a reserve is set aside in an amount
that the Government considers necessary to
protect its interest. This reserve shall not
exceed 15 percent of the total base fee and
potential award fee or $100,000, whichever is
less.

(¢c) In the event of contract termination,
either in whole or in part, the amount of
award fee available shall represent a pro rata
distribution associated with evaluation pe-
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riod activities or events as determined by
the Government.

(d) The Government will promptly make
payment of any award fee upon the submis-
sion by the contractor to the contracting of-
ficer’s authorized representative, of a public
voucher or invoice in the amount of the total
fee earned for the period evaluated. Payment
may be made without using a contract modi-
fication.

(End of clause)

3052.216-74 Settlement of letter con-
tract.

As prescribed in (HSAR) 483 CFR
3016.603-4, insert a clause substantially
the same as the following:

SETTLEMENT OF LETTER CONTRACT (DEC 2003)

(a) This contract constitutes the definitive
contract contemplated by letter contract
(insert number) issued on (insert
effective date). It supersedes the letter con-
tract and its modification numbered )
(insert number(s)). To the extent there are in-
consistencies between the definitive contract
and the letter contract, the former governs.
(b) The cost(s) and fee(s), or price(s), estab-
lished in this definitive contract represents
full and complete settlement of letter con-
tract (insert number) and modification
numbered (insert number(s)). Payment
of the fee agreed upon or profit withheld
pending definitization of the letter contract,
may start immediately at the rate and times
stated within this contract.

(End of clause)

3052.217-90 Delivery and Shifting of
Vessel (USCG).

As prescribed in the USCG guidance
at (HSAR) 48 CFR 3017.9000(a) and (b),
insert the following clause:

DELIVERY AND SHIFTING OF VESSEL (DEC 2003)

The Government shall deliver the vessel to
the Contractor at his place of business. Upon
completion of the work, the Government
shall accept delivery of the vessel at the
Contractor’s place of business. The Con-
tractor shall provide, at no additional
charge, upon 24 hours’ advance notice, a tug
or tugs and docking pilot, acceptable to the
Contracting Officer, to assist in handling the
vessel between (to and from) the Contrac-
tor’s plant and the nearest point in a water-
way regularly navigated by vessels of equal
or greater draft and length. While the vessel
is in the hands of the Contractor, any nec-
essary towage, cartage, or other transpor-
tation between ship and shop or elsewhere,
which may be incident to the work herein
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specified, shall be furnished by the Con-
tractor without additional charge to the
Government.

(End of clause)

3052.217-91 Performance (USCG).

As prescribed in USCG guidance at
(HSAR) 48 CFR 3017.9000(a) and (b), in-
sert the following clause:

PERFORMANCE (DEC 2003)

(a) Upon the award of the contract, the
Contractor shall promptly start the work
specified and shall diligently prosecute the
work to completion. The Contractor shall
not start work until the contract has been
awarded except in the case of emergency
work ordered by the Contracting Officer in
writing.

(b) The Government shall deliver the vessel
described in the contract at the time and lo-
cation specified in the contract. Upon com-
pletion of the work, the Government shall
accept delivery of the vessel at the time and
location specified in the contract.

(c) The Contractor shall without charge,—

(1) Make available to personnel of the ves-
sel while in dry dock or on a marine railway,
sanitary lavatory and similar facilities at
the plant acceptable to the Contracting Offi-
cer;

(2) Supply and maintain suitable brows and
gangways from the pier, dry dock, or marine
railway to the vessel;

(3) Treat salvage, scrap or other ship’s ma-
terial of the Government resulting from per-
formance of the work as items of Govern-
ment-furnished property, in accordance with
the Government Property (Fixed Price Con-
tracts) clause;

(4) Perform, or pay the cost of, any repair,
reconditioning or replacement made nec-
essary as the result of the use by the Con-
tractor of any of the vessel’s machinery,
equipment or fittings, including, but not
limited to, winches, pumps, rigging, or pipe
lines; and

(5) Furnish suitable offices, office equip-
ment and telephones at or near the site of
the work for the Government’s use.

(d) The contract will state whether dock
and sea trials are required to determine
whether or not the Contractor has satisfac-
torily performed the work.

(1) If dock and sea trials are required, the
vessel shall be under the control of the ves-
sel’s commander and crew.

(2) The Contractor shall not conduct dock
and sea trials not specified in the contract
without advance approval of the Contracting
Officer. Dock and sea trials not specified in
the contract shall be at the Contractor’s ex-
pense and risk.

(3) The Contractor shall provide and install
all fittings and appliances necessary for dock
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and sea trials. The Contractor shall be re-
sponsible for care, installation, and removal
of instruments and apparatus furnished by
the Government for use in the trials.

(End of clause)

3052.217-92 Inspection and manner of
doing work (USCG).

As prescribed in USCG guidance at
(HSAR) 48 CFR 3017.9000(a) and (b), in-
sert the following clause:

INSPECTION AND MANNER OF DOING WORK
(DEC 2003)

(a) The Contractor shall perform work in
accordance with the contract, any drawings
and specifications made a part of the job
order, and any change or modification issued
under the Changes clause.

(b)(1) Except as provided in paragraph
(b)(2) of this clause, and unless otherwise
specifically provided in the contract, all
operational practices of the Contractor and
all workmanship, material, equipment, and
articles used in the performance of work
under this contract shall be in accordance
with the best commercial marine practices
and the rules and requirements of all appro-
priate regulatory bodies including, but not
limited to the American Bureau of Shipping,
the U.S. Coast Guard, and the Institute of
Electrical and Electronic Engineers, in effect
at the time of Contractor’s submission of
offer, and shall be intended and approved for
marine use.

(2) When Navy specifications are specified
in the contract, the Contractor shall follow
Navy standards of material and workman-
ship.

(c) The Government may inspect and test
all material and workmanship at any time
during the Contractor’s performance of the
work.

(1) If, prior to delivery, the Government
finds any material or workmanship is defec-
tive or not in accordance with the contract,
in addition to its rights under the Guarantee
clause, the Government may reject the de-
fective or nonconforming material or work-
manship and require the Contractor to cor-
rect or replace it at the Contractor’s ex-
pense.

(2) If the Contractor fails to proceed
promptly with the replacement or correction
of the material or workmanship, the Govern-
ment may replace or correct the defective or
nonconforming material or workmanship
and charge the Contractor the excess costs
incurred.

(3) As specified in the contract, the Con-
tractor shall provide and maintain an inspec-
tion system acceptable to the Government.

(4) The Contractor shall maintain com-
plete records of all inspection work and shall
make them available to the Government
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during performance of the contract and for
90 days after the completion of all work re-
quired.

(d) The Contractor shall not permit any
welder to work on a vessel unless the welder
is, at the time of the work, qualified to the
standards established by the U.S. Coast
Guard, American Bureau of Shipping, or De-
partment of the Navy for the type of welding
being performed. Qualifications of a welder
shall be as specified in the contract.

(e) The Contractor shall—

(1) Exercise reasonable care to protect the
vessel from fire;

(2) Maintain a reasonable system of inspec-
tion over activities taking place in the vicin-
ity of the vessel’s magazines, fuel oil tanks,
or storerooms containing flammable mate-
rials.

(3) Maintain a reasonable number of hose
lines ready for immediate use on the vessel
at all times while the vessel is berthed
alongside the Contractor’s pier or in dry
dock or on a marine railway;

(4) Unless otherwise provided in the con-
tract, provide sufficient security patrols to
reasonably maintain a fire watch for protec-
tion of the vessel when it is in the Contrac-
tor’s custody;

(5) To the extent necessary, clean, wash,
and steam out or otherwise make safe, all
tanks under alteration or repair.

(6) Furnish the Contracting Officer a ‘‘gas-
free’” or ‘‘safe-for-hotwork” certificate be-
fore any hot work is done on a tank;

(7) Treat the contents of any tank as Gov-
ernment property in accordance with the
Government Property (Fixed-Price Con-
tracts) clause; and

(8) Dispose of the contents of any tank
only at the direction, or with the concur-
rence, of the Contracting Officer.

(9) Be responsible for the proper closing of
all openings to the vessel’s underwater struc-
ture upon which work has been performed.
The contractor additionally must advise the
COTR of the status of all valves closures and
openings for which the contractor’s workers
were responsible.

(f) Except as otherwise provided in the con-
tract, when the vessel is in the custody of
the Contractor or in dry dock or on a marine
railway and the temperature is expected to
go as low as 35 Fahrenheit, the Contractor
shall take all necessary steps to—

(1) Keep all hose pipe lines, fixtures, traps,
tanks, and other receptacles on the vessel
from freezing; and

(2) Protect the stern tube and propeller
hubs from frost damage.

(g) The Contractor shall, whenever prac-
ticable—

(1) Perform the required work in a manner
that will not interfere with the berthing and
messing of Government personnel attached
to the vessel; and
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(2) Provide Government personnel attached
to the vessel access to the vessel at all
times.

(h) Government personnel attached to the
vessel shall not interfere with the Contrac-
tor’s work or workers.

(i)(1) The Government does not guarantee
the correctness of the dimensions, sizes, and
shapes set forth in any contract, sketches,
drawings, plans, or specifications prepared or
furnished by the Government, unless the
contract requires that the Contractor per-
form the work prior to any opportunity to
inspect.

(2) Except as stated in paragraph (i)(1) of
this clause, and other than those parts fur-
nished by the Government, and the Con-
tractor shall be responsible for the correct-
ness of the dimensions, sizes, and shapes of
parts furnished under this agreement.

(j) The Contractor shall at all times keep
the site of the work on the vessel free from
accumulation of waste material or rubbish
caused by its employees or the work. At the
completion of the work, unless the contract
specifies otherwise, the Contractor shall re-
move all rubbish from the site of the work
and leave the immediate vicinity of the work
area ‘‘broom clean.”

(End of clause)

3052.217-93 Subcontracts (USCG).

As prescribed in USCG guidance at
(HSAR) 48 CFR 3017.9000(a) and (b), in-
sert the following clause:

SUBCONTRACTS (DEC 2003)

(a) Nothing contained in the contract shall
be construed as creating any contractual re-
lationship between any subcontractor and
the Government. The divisions or sections of
the specifications are not intended to control
the Contractor in dividing the work among
subcontractors or to limit the work per-
formed by any trade.

(b) The Contractor shall be responsible to
the Government for acts and omissions of its
own employees, and of subcontractors and
their employees. The Contractor shall also
be responsible for the coordination of the
work of the trades, subcontractors, and ma-
terial men.

(¢) The Contractor shall, without addi-
tional expense to the Government, employ
specialty subcontractors where required by
the specifications.

(d) The Government or its representatives
will not undertake to settle any differences
between the Contractor and its subcontrac-
tors, or between subcontractors.
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(End of clause)

3052.217-94 Lay days (USCG).

As prescribed in USCG guidance at
(HSAR) 48 CFR 3017.9000(a) and (b), in-
sert the following clause:

LAY DAYS (DEC 2003)

(a) Lay day time will be paid by the Gov-
ernment at the Contractor’s stipulated bid
price for this item of the contract when the
vessel remains on the dry dock or marine
railway as a result of any change that in-
volves work in addition to that required
under the basic contract.

(b) No lay day time shall be paid until all
items of the basic contract for which a price
was established by the Contractor and for
which docking of the vessel was required
have been satisfactorily completed and ac-
cepted.

(c) Days of hauling out and floating, what-
ever the hour, shall not be paid as lay day
time, and days when no work is performed by
the Contractor shall not be paid as lay day
time.

(d) Payment of lay day time shall con-
stitute complete compensation for all costs,
direct and indirect, to reimburse the Con-
tractor for use of dry dock or marine rail-
way.

(End of clause)

3052.217-95 Liability and
(USCQ).
As prescribed in USCG guidance at
(HSAR) 48 CFR 3017.9000(a) and (b), in-
sert the following clause:

insurance

LIABILITY AND INSURANCE (DEC 2003)

(a) The Contractor shall exercise its best
efforts to prevent accidents, injury, or dam-
age to all employees, persons, and property,
in and about the work, and to the vessel or
part of the vessel upon which work is done.

(b) Loss or damage to the vessel, materials,
or equipment. (1) Unless otherwise directed
or approved in writing by the Contracting
Officer, the Contractor shall not carry insur-
ance against any form of loss or damage to
the vessel(s) or to the materials or equip-
ment to which the Government has title or
which have been furnished by the Govern-
ment for installation by the Contractor. The
Government assumes the risks of loss of and
damage to that property.

(2) The Government does not assume any
risk with respect to loss or damage com-
pensated for by insurance or otherwise or re-
sulting from risks with respect to which the
Contractor has failed to maintain insurance,
if available, as required or approved by the
Contracting Officer.
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(3) The Government does not assume risk
of and will not pay for any costs of the fol-
lowing:

(i) Inspection, repair, replacement, or re-
newal of any defects in the vessel(s) or mate-
rial and equipment due to—

(A) Defective workmanship performed by
the Contractor or its subcontractors;

(B) Defective materials or equipment fur-
nished by the Contractor or its subcontrac-
tors; or

(C) Workmanship, materials, or equipment
which do not conform to the requirements of
the contract, whether or not the defect is la-
tent or whether or not the nonconformance
is the result of negligence.

(ii) Loss, damage, liability, or expense
caused by, resulting from, or incurred as a
consequence of any delay or disruption, will-
ful misconduct or lack of good faith by the
Contractor or any of its representatives that
have supervision or direction of—

(A) All or substantially all of the Contrac-
tor’s business; or

(B) All or substantially all of the Contrac-
tor’s operation at any one plant.

(4) As to any risk that is assumed by the
Government, the Government shall be sub-
rogated to any claim, demand or cause of ac-
tion against third parties that exists in favor
of the Contractor. If required by the Con-
tracting Officer, the Contractor shall exe-
cute a formal assignment or transfer of the
claim, demand, or cause of action.

(5) No party other than the Contractor
shall have any right to proceed directly
against the Government or join the Govern-
ment as a codefendant in any action.

(6) Notwithstanding the foregoing, the
Contractor shall bear the first $5,000 of loss
or damage from each occurrence or incident,
the risk of which the Government would
have assumed under the provision of this
paragraph (b).

(c) Indemnification. The Contractor indem-
nifies the Government and the vessel and its
owners against all claims, demands, or
causes of action to which the Government,
the vessel or its owner(s) might be subject as
a result of damage or injury (including
death) to the property or person of anyone
other than the Government or its employees,
or the vessel or its owner, arising in whole or
in part from the negligence or other wrong-
ful act of the Contractor, or its agents or
employees, or any subcontractor, or its
agents or employees.

(1) The Contractor’s obligation to indem-
nify under this paragraph shall not exceed
the sum of $300,000 as a consequence of any
single occurrence with respect to any one
vessel.

(2) The indemnity includes, without limi-
tation, suits, actions, claims, costs, or de-
mands of any kind, resulting from death,
personal injury, or property damage occur-
ring during the period of performance of
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work on the vessel or within 90 days after re-
delivery of the vessel. For any claim, etc.,
made after 90 days, the rights of the parties
shall be as determined by other provisions of
this contract and by law. The indemnity
does apply to death occurring after 90 days
where the injury was received during the pe-
riod covered by the indemnity.

(d) Insurance. (1) The Contractor shall, at
its own expense, obtain and maintain the fol-
lowing insurance—

(i) Casualty, accident, and liability insur-
ance, as approved by the Contracting Officer,
insuring the performance of its obligations
under paragraph (c) of this clause.

(ii) Workers Compensation Insurance (or
its equivalent) covering the employees en-
gaged on the work.

(2) The Contractor shall ensure that all
subcontractors engaged on the work obtain
and maintain the insurance required in para-
graph (d)(1) of this clause.

(3) Upon request of the Contracting Officer,
the Contractor shall provide evidence of the
insurance required by paragraph (d) of this
clause.

(e) The Contractor shall not make any al-
lowance in the contract price for the inclu-
sion of any premium expense or charge for
any reserve made on account of self-insur-
ance for coverage against any risk assumed
by the Government under this clause.

(f) The Contractor shall give the Con-
tracting Officer written notice as soon as
practicable after the occurrence of a loss or
damage for which the Government has as-
sumed the risk.

(1) The notice shall contain full details of
the loss or damage.

(2) If a claim or suit is later filed against
the Contractor as a result of the event, the
Contractor shall immediately deliver to the
Government every demand, notice, sum-
mons, or other process received by the Con-
tractor or its employees or representatives.

(3) The Contractor shall cooperate with the
Government and, upon request, shall assist
in effecting settlements, securing and giving
evidence, obtaining the attendance of wit-
nesses, and in the conduct of suits. The Gov-
ernment shall reimburse the Contractor for
expenses incurred in this effort, other than
the cost of maintaining the Contractor’s
usual organization.

(4) The Contractor shall not, except at its
own expense, voluntarily make any pay-
ments, assume any obligation, or incur any
expense other than what would be impera-
tive for the protection of the vessel(s) at the
time of the event.

(g) In the event of loss of or damage to any
vessel(s), material, or equipment which may
result in a claim against the Government
under the insurance provisions of this con-
tract, the Contractor shall promptly notify
the Contracting Officer of the loss or dam-
age. The Contracting Officer may, without
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prejudice to any right of the Government, ei-
ther—

(1) Order the Contractor to proceed with
replacement or repair, in which event the
Contractor shall effect the replacement or
repair;

(i) The Contractor shall submit to the Con-
tracting Officer a request for reimbursement
of the cost of the replacement or repair to-
gether with whatever supporting documenta-
tion the Contracting Officer may reasonably
require, and shall identify the request as
being submitted under the Insurance clause
of this contract.

(ii) If the Government determines that the
risk of the loss or damage is within the scope
of the risks assumed by the Government
under this clause, the Government will reim-
burse the Contractor for the reasonable al-
lowable cost of the replacement or repair,
plus a reasonable profit (if the work or re-
placement or repair was performed by the
Contractor) less the deductible amount spec-
ified in paragraph (b) of this clause.

(iii) Payments by the Government to the
Contractor under this clause are outside the
scope of and shall not affect the pricing
structure of the contract, and are additional
to the compensation otherwise payable to
the Contractor under this contract; or

(2) Decide that the loss or damage shall not
be replaced or repaired and in that event, the
Contracting Officer shall—

(i) Modify the contract appropriately, con-
sistent with the reduced requirements re-
flected by the unreplaced or unrepaired loss
or damage; or

(ii) Terminate the repair of any part or all
of the vessel(s) under the Termination for
Convenience of the Government clause of
this contract.

(End of clause)

3052.217-96 Title (USCG).

As prescribed in USCG guidance at
(HSAR) 48 CFR 3017.9000(a) and (b), in-
sert the following clause:

TITLE (DED 2003)

(a) Unless otherwise provided, title to all
materials and equipment to be incorporated
in a vessel in the performance of this con-
tract shall vest in the Government upon de-
livery at the location specified for the per-
formance of the work.

(b) Upon completion of the contract, or
with the approval of the Contracting Officer
during performance of the contract, all Con-
tractor-furnished materials and equipment
not incorporated in, or placed on, any vessel,
shall become the property of the Contractor,
unless the Government has reimbursed the
Contractor for the cost of the materials and
equipments.
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(c) The vessel, its equipment, movable
stores, cargo, or other ship’s materials shall
not be considered Government-furnished
property.

(End of clause)

3052.217-97 Discharge of liens (USCG).

As prescribed in USCG guidance at
(HSAR) 48 CFR 3017.9000(a) and (b), in-
sert the following clause:

DISCHARGE OF LIENS (DEC 2003)

(a) The Contractor shall immediately dis-
charge or cause to be discharged, any lien or
right in rem of any kind, other than in favor
of the Government, that exists or arises in
connection with work done or materials fur-
nished under this contract.

(b) If any such lien or right in rem is not
immediately discharged, the Government, at
the expense of the Contractor, may dis-
charge, or cause to be discharged, the lien or
right.

(End of clause)

3052.217-98 Delays (USCG).

As prescribed in USCG guidance at
(HSAR) 48 CFR 3017.9000(a) and (b), in-
sert the following clause:

DELAYS (DEC 2003)

When during the performance of this con-
tract the Contractor is required to delay
work on a vessel temporarily, due to orders
or actions of the Government respecting
stoppage of work to permit shifting the ves-
sel, stoppage of hot work to permit bun-
kering, stoppage of work due to embarking
or debarking passengers and loading or dis-
charging cargo, and the Contractor is not
given sufficient advance notice or is other-
wise unable to avoid incurring additional
costs on account thereof, an equitable ad-
justment shall be made in the price of the
contract pursuant to the ‘“‘Changes’ clause.

(End of clause)

3052.217-99 Department of Labor safe-
ty and health regulations for ship
repairing (USCG).

As prescribed in USCG guidance at
(HSAR) 48 CFR 3017.9000(a) and (b), in-
sert the following clause:

DEPARTMENT OF LABOR SAFETY AND HEALTH
REGULATIONS FOR SHIP REPAIR (DEC 2003)

Nothing contained in this contract shall
relieve the Contractor of any obligations it
may have to comply with—

(a) The Occupational Safety and Health
Act of 1970 (29 U.S.C. 651, et seq.);
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(b) The Safety and Health Regulations for
Ship Repairing (29 CFR part 1915); or

(c) Any other applicable Federal, State,
and local laws, codes, ordinances, and regula-
tions.

(End of clause)

3052.217-100 Guarantee (USCG).

As prescribed in USCG guidance at
(HSAR) 48 CFR 3017.9000(c), insert the
following clause:

GUARANTEE (DEC 2003)

(a) In the event any work performed or ma-
terials furnished by the contractor prove de-
fective or deficient within 60 days from the
date of redelivery of the vessel(s), the Con-
tractor, as directed by the Contracting Offi-
cer and at its own expense, shall correct and
repair the deficiency to the satisfaction of
the Contracting Officer.

(b) If the Contractor or any subcontractor
has a guarantee for work performed or mate-
rials furnished that exceeds the 60 day pe-
riod, the Government shall be entitled to
rely upon the longer guarantee until its expi-
ration.

(c) With respect to any individual work
item identified as incomplete at the time of
redelivery of the vessel(s), the guarantee pe-
riod shall run from the date the item is com-
pleted.

(d) If practicable, the Government shall
give the Contractor an opportunity to cor-
rect the deficiency.

(1) If the Contracting Officer determines it
is not practicable or is otherwise not advis-
able to return the vessel(s) to the Con-
tractor, or the Contractor fails to proceed
with the repairs promptly, the Contracting
Officer may direct that the repairs be per-
formed elsewhere, at the Contractor’s ex-
pense.

(2) If correction and repairs are performed
by other than the Contractor, the Con-
tracting Officer may discharge the Contrac-
tor’s liability by making an equitable deduc-
tion in the price of the contract.

(e) The Contractor’s liability shall extend
for an additional 90-day guarantee period on
those defects or deficiencies that the Con-
tractor corrected.

(f) At the option of the Contracting officer,
defects and deficiencies may be left uncor-
rected. In that event, the Contractor and
Contracting Officer shall negotiate an equi-
table reduction in the contract price. Failure
to agree upon an equitable reduction shall
constitute a dispute under the Disputes
clause of this contract.
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(End of clause)

3052.219-70 Small Business

tracting program reporting.
As prescribed in (HSAR) 48 CFR
3019.708-70(a), insert the following
clause:

subcon-

THE SMALL BUSINESS SUBCONTRACTING
PROGRAM REPORTING (DEC 2003)

(a) The Contractor shall submit the Sum-
mary Subcontract Report (Standard Form
295 (SF-295)) to the Department of Homeland
Security, Office of Small and Disadvantaged
Business Utilization, Washington, DC, 20528.

(b) The Contractor shall include this clause
in all subcontracts that include the clause at
(FAR) 48 CFR 52.219-9.

(End of clause)

3052.219-71 DHS mentor-protégé pro-
gram.
As prescribed
3019.708-70(b), insert
clause:

in (HSAR) 48 CFR
the following

DHS MENTOR-PROTEGE PROGRAM (DEC 2003)

(a) Large businesses are encouraged to par-
ticipate in the DHS Mentor-Protégé program
for the purpose of providing developmental
assistance to eligible small business protégé
entities to enhance their capabilities and in-
crease their participation in DHS contracts.

(b) The program consists of:

(1) Mentor firms, which are large prime
contractors capable of providing develop-
mental assistance;

(2) Protégé firms, which are small busi-
nesses, veteran-owned small businesses, serv-
ice-disabled veteran-owned small businesses,
HUBZone small businesses, small disadvan-
taged businesses, and women-owned small
business concerns; and

(3) Mentor-Protégé agreements, approved
by the DHS OSDBU.

(c) Mentor participation in the program
means providing business developmental as-
sistance to aid Protégés in developing the
requisite expertise to effectively compete for
and successfully perform DHS contracts and
subcontracts.

(d) Large business prime contractors, serv-
ing as mentors in the DHS mentor-protégé
program, are eligible for a post-award incen-
tive for subcontracting plan credit by recog-
nizing costs incurred by a mentor firm in
providing assistance to a protégé firm and
using this credit for purposes of determining
whether the mentor firm attains a subcon-
tracting plan participation goal applicable
to the mentor firm under a DHS contract.
The amount of credit given to a mentor firm
for these protégé developmental assistance
costs shall be calculated on a dollar for dol-
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lar basis and reported via the SF-295; for ex-
ample, the mentor/large business prime con-
tractor reports a $10,000 subcontract to the
protégé/small business subcontractor and
$5,000 of developmental assistance to the
protégé/small business subcontractor as
$15,000 ($10,000 traditional subcontract plus
$5,000 in developmental assistance for a total
of $15,000).

(e) Contractors interested in participating
in the program are encouraged to contact
the DHS OSDBU for more information.

(End of clause)

3052.219-72 Evaluation of prime con-
tractor participation in the DHS
mentor-protégé program.

As prescribed in (HSAR) 48 CFR
3019.708-70(c), insert the following
clause:

EVALUATION OF PRIME CONTRACTOR PARTICI-
PATION IN THE DHS MENTOR-PROTEGE PRO-
GRAM (DEC 2003)

This solicitation contains a source selec-
tion factor or subfactor regarding participa-
tion in the DHS Mentor-Protégé Program. In
order to receive credit under the source se-
lection factor or subfactor, the offeror shall
provide a signed letter of mentor-protégé
agreement approval from the DHS OSDBU.

(End of clause)

3052.222-70 Strikes or picketing affect-
ing timely completion of the con-
tract work.

As prescribed
3022.101-71(a), insert
clause:

in (HSAR) 48 CFR
the following

STRIKES OR PICKETING AFFECTING TIMELY
COMPLETION OF THE CONTRACT WORK (DED
2003)

Notwithstanding any other provision here-
of, the Contractor is responsible for delays
arising out of labor disputes, including but
not limited to strikes, if such strikes are
reasonably avoidable. A delay caused by a
strike or by picketing which constitutes an
unfair labor practice is not excusable unless
the Contractor takes all reasonable and ap-
propriate action to end such a strike or pick-
eting, such as the filing of a charge with the
National Labor Relations Board, the use of
other available Government procedures, and
the use of private boards or organizations for
the settlement of disputes.
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(End of clause)

3052.222-71 Strikes or picketing affect-
ing access to a DHS facility.

As prescribed in (HSAR) 48 CFR
3022.101-71(b), insert the following
clause:

STRIKES OR PICKETING AFFECTING ACCESS TO
A DHS FAcILITY (DEC 2003)

If the Contracting Officer notifies the Con-
tractor in writing that a strike or picketing:
(a) is directed at the Contractor or subcon-
tractor or any employee of either; and (b)
impedes or threatens to impede access by
any person to a DHS facility where the site
of the work is located, the Contractor shall
take all appropriate action to end such
strike or picketing, including, if necessary,
the filing of a charge of unfair labor practice
with the National Labor Relations Board or
the use of other available judicial or admin-
istrative remedies.

(End of clause)

3052.222-90 Local hire (USCG).

As prescribed in USCG guidance at
(HSAR) 48 CFR 3022.9001, insert the fol-
lowing clause:

LocAL HIRE (DEC 2003)

(a) When performing a contract in a State
with an unemployment rate in excess of the
national average determined by the Sec-
retary of Labor, the Contractor shall employ
individuals who are local residents and who,
in the case of any craft or trade, possess or
would be able to acquire promptly, the nec-
essary skills.

(b) Local resident defined. As used in this
section, ‘‘local resident”” means a resident of,
or an individual who commutes daily to a
State described in subsection (a).

(c) The Secretary of Homeland Security
may waive the requirements of this sub-
section in the interest of national security
or economic efficiency.

(End of clause)

3052.223-70 Removal or disposal of
hazardous substances—applicable
licenses and permits.

As prescribed in (HSAR) 48 CFR
3023.303, insert the following clause:

REMOVAL OR DISPOSAL OF HAZARDOUS SUB-
STANCES—APPLICABLE LICENSES AND PER-
MITS (DEC 2003)

The Contractor certifies that it has
does not have all licenses and permits
required by Federal, State, and local laws to

perform hazardous substance(s) removal or

48 CFR Ch. 30 (10-1-05 Edition)

disposal services. If the Contractor does not
currently possess these documents, it shall
obtain all requisite licenses and permits
within = days after date of award. The
Contractor shall provide evidence of said
documents to the Contracting Officer or des-
ignated Government representative prior to
commencement of work under the contract.

(End of clause)

3052.223-90 Accident and fire report-
ing (USCG).

As prescribed in USCG guidance at
(HSAR) 48 CFR 3023.9000(a), insert the
following clause:

ACCIDENT AND FIRE REPORTING (DEC 2003)

(a) The Contractor shall report to the Con-
tracting Officer any accident or fire occur-
ring at the site of the work that causes:

(1) A fatality or the loss of at least one lost
workday on the part of any employee of the
Contractor or subcontractor at any tier;

(2) Damage of $1,000 or more to Federal
real or personal property; either real or per-
sonal;

(3) Damage of $1,000 or more to Contractor
or subcontractor owned or leased motor ve-
hicles or mobile equipment; or

(4) Damage for which a contract time ex-
tension may be requested.

(b) Accident and fire reports required by
paragraph (a) above shall be accomplished by
the following means:

(1) Accidents or fires resulting in a death,
hospitalization of five or more persons, or
destruction of Federal real or personal prop-
erty, the total value of which is estimated at
$100,000 or more, shall be reported imme-
diately by telephone to the Contracting Offi-
cer or his/her authorized representative and
shall be confirmed by telegram, facsimile or
e-mail transmission within 24 hours to the
Contracting Officer. Such telegram or fac-
simile transmission shall state all known
facts as to extent of injury and damage and
as to cause of the accident or fire.

(2) Other accident and fire reports required
by paragraph (a) above may be reported by
the Contractor using a state, private insur-
ance carrier, or Contractor accident report
form which provides for the statement of:

(i) The extent of injury; and

(ii) The damage and cause of the accident
or fire.

Such report shall be mailed or otherwise
delivered to the Contracting Officer within
48 hours of the occurrence of the accident or
fire.

(c) The Contractor shall assure compliance
by subcontractors at all tiers with the re-
quirements of this clause.
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(End of clause)

3052.228-70 Insurance.

As prescribed in (HSAR) 48 CFR
3028.310-70 and 3028.311-1, insert a
clause substantially the same as fol-
lows. The contracting officer may
specify additional kinds (e.g., aircraft
public and passenger liability, vessel 1i-
ability) or increased amounts of insur-
ance.

INSURANCE (DEC 2003)

In accordance with the clause entitled
“Insurance—Work on a Government Installa-
tion” [or Insurance—Liability to Third Per-
sons] in Section I, insurance of the following
kinds and minimum amounts shall be pro-
vided and maintained during the period of
performance of this contract:

(a) Worker’s compensation and employer’s
liability. The contractor shall, as a min-
imum, meet the requirements specified at
(FAR) 48 CFR 28.307-2(a).

(b) General liability. The contractor shall,
as a minimum, meet the requirements speci-
fied at (FAR) 48 CFR 28.307-2(b).

(c) Automobile liability. The contractor
shall, as a minimum, meet the requirements
specified at (FAR) 48 CFR 28.307-2(c).

(End of clause)

3052.228-90 Notification of Miller Act
payment bond protection (USCG).

As prescribed in USCG guidance at
(HSAR) 48 CFR 3028.106-490, insert the
following clause:

NOTIFICATION OF MILLER ACT PAYMENT BOND
PROTECTION (DEC 2003)

This notice clause shall be inserted by first
tier subcontractors in all their subcontracts
and shall contain information pertaining to
the surety that provided the payment bond
under the prime contract.

(a) The prime contract is subject to the
Miller Act (40 U.S.C. 270), under which the
prime contractor has obtained a payment
bond. This payment bond may provide cer-
tain unpaid employees, suppliers, and sub-
contractors a right to sue the bonding surety
under the Miller Act for amounts owned for
work performed and materials delivery
under the prime contract.

(b) Persons believing that they have legal
remedies under the Miller Act should consult
their legal advisor regarding the proper steps
to take to obtain these remedies. This notice
clause does not provide any party any rights
against the Federal Government, or create
any relationship, contractual or otherwise,
between the Federal Government and any
private party.

3052.228-91

(c) The surety which has provided the pay-
ment bond under the prime contract is:

(Name)

(Street Address)

(City, State, Zip Code)

(Contact & Tel. No.)

(End of clause)

3052.228-91 Loss of or damage to
leased aircraft (USCG).

As prescribed in USCG guidance at
(HSAR) 48 CFR 3028.306-90(a) and (b),
insert the following clause:

LOSS OF OR DAMAGE TO LEASED AIRCRAFT
(DEC 2003)

(a) The Government assumes all risk of
loss of, or damage (except normal wear and
tear) to, the leased aircraft during the term
of this lease while the aircraft is in the pos-
session of the Government.

(b) In the event of damage to the aircraft,
the Government, at its option, shall make
the necessary repairs with its own facilities
or by contract, or pay the Contractor the
reasonable cost of repair of the aircraft.

(c) In the event the aircraft is lost or dam-
aged beyond repair, the Government shall
pay the Contractor a sum equal to the fair
market value of the aircraft at the time of
such loss or damage, which value may be
specifically agreed to in clause 3052.228-92,
“Fair Market Value of Aircraft,” less the
salvage value of the aircraft. However, the
Government may retain the damaged air-
craft or dispose of it as it wishes. In that
event, the Contractor will be paid the fair
market value of the aircraft as stated in the
clause.

(d) The Contractor agrees that the con-
tract price does not include any cost attrib-
utable to hull insurance or to any reserve
fund it has established to protect its interest
in the aircraft. If, in the event of loss or
damage to the leased aircraft, the Con-
tractor receives compensation for such loss
or damage in any form from any source, the
amount of such compensation shall be:

(1) Credited to the Government in deter-
mining the amount of the Government’s li-
ability; or

(2) For an increment of value of the air-
craft beyond the value for which the Govern-
ment is responsible.

(e) In the event of loss of or damage to the
aircraft, the Government shall be subrogated
to all rights of recovery by the Contractor
against third parties for such loss or damage
and the Contractor shall promptly assign
such rights in writing to the Government.
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(End of clause)

3052.228-92 Fair market value of air-
craft (USCG).

As prescribed in USCG guidance at
(HSAR) 48 CFR 3028.306-90(a) and (c),
insert the following clause:

FAIR MARKET VALUE OF AIRCRAFT (DEC 2003)

For purposes of the clause entitled ‘‘Loss
of or Damage to Leased Aircraft,”” the fair
market value of the aircraft to be used in the
performance of this contract shall be the
lesser of the two values set out in paragraphs
(a) and (b) below:

(a) § ;or

(b) If the contractor has insured the same
aircraft against loss or destruction in con-
nection with other operations, the amount of
such insurance coverage on the date of the
loss or damage for which the Government
may be responsible under this contract.

(End of clause)

3052.228-93 Risk
(USCQG).
As prescribed in USCG guidance at
(HSAR) 48 CFR 3028.306-90(a) and (d),
insert the following clause:

and indemnities

RISK AND INDEMNITIES (DEC 2003)

The Contractor hereby agrees to indemnify
and hold harmless the Government, its offi-
cers and employees from and against all
claims, demands, damages, liabilities, losses,
suits and judgments (including all costs and
expenses incident thereto) which may be suf-
fered by, accrue against, be charged to or re-
coverable from the Government, its officers
and employees by reason of injury to or
death of any person other than officers,
agents, or employees of the Government or
by reason of damage to property of others of
whatsoever kind (other than the property of
the Government, its officers, agents or em-
ployees) arising out of the operation of the
aircraft. In the event the Contractor holds or
obtains insurance in support of this cov-
enant, evidence of insurance shall be deliv-
ered to the Contracting Officer.

(End of clause)

3052.231-70 Precontract costs.

As prescribed in (HSAR) 483 CFR
3031.205-32, insert the following clause:

PRECONTRACT COSTS (DEC 2003)

The Contractor shall be entitled to reim-
bursement for pre-contract costs incurred on
or after = in an amount not to exceed
$ that, if incurred after this contract

48 CFR Ch. 30 (10-1-05 Edition)

had been entered into, would have been reim-
bursable under this contract.

(End of clause)
for

3052.236-70 Special precautions
work at operating airports.

As prescribed in (HSAR) 483 CFR
3036.570, insert the following clause:

SPECIAL PRECAUTIONS FOR WORK AT
OPERATING AIRPORTS (DEC 2003)

(a) When work is to be performed at an op-
erating airport, the Contractor must arrange
its work schedule so as not to interfere with
flight operations. Such operations will take
precedence over construction convenience.
Any operations of the Contractor which
would otherwise interfere with or endanger
the operations of aircraft shall be performed
only at times and in the manner directed by
the Contracting Officer. The Government
will make every effort to reduce the disrup-
tion of the Contractor’s operation.

(b) Unless otherwise specified by local reg-
ulations, all areas in which construction op-
erations are underway shall be marked by
yellow flags during daylight hours and by
red lights at other times. The red lights
along the edge of the construction areas
within the existing aprons shall be the elec-
tric type of not less than 100 watts intensity
placed and supported as required. All other
construction markings on roads and adjacent
parking lots may be either electric or bat-
tery type lights. These lights and flags shall
be placed so as to outline the construction
areas and the distance between any two flags
or lights shall not be greater than 25 feet.
The Contractor shall provide adequate watch
to maintain the lights in working condition
at all times other than daylight hours. The
hour of beginning and the hour of ending of
daylight will be determined by the Con-
tracting Officer.

(c) All equipment and material in the con-
struction areas or when moved outside the
construction area shall be marked with air-
port safety flags during the day and when di-
rected by the Contracting Officer, with red
obstruction lights at nights. All equipment
operating on the apron, taxiway, runway,
and intermediate areas after darkness hours
shall have clearance lights in conformance
with instructions from the Contracting Offi-
cer. No construction equipment shall operate
within 50 feet of aircraft undergoing fuel op-
erations. Open flames are not allowed on the
ramp except at times authorized by the Con-
tracting Officer.

(d) Trucks and other motorized equipment
entering the airport or construction area
shall do so only over routes determined by
the Contracting Officer. Use of runways,
aprons, taxiways, or parking areas as truck
or equipment routes will not be permitted
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unless specifically authorized for such use.
Flag personnel shall be furnished by the Con-
tractor at points on apron and taxiway for
safe guidance of its equipment over these
areas to assure right of way to aircraft.
Areas and routes used during the contract
must be returned to their original condition
by the Contractor. Airport management
shall establish the maximum speed allowed
at the airport. Vehicles shall be operated so
as to be under safe control at all times,
weather and traffic conditions considered.
Vehicles must be equipped with head and
taillights during the hours of darkness.

(End of clause)
con-

3052.237-70 Qualifications of
tractor employees.

As prescribed in (HSAR) 483 CFR
3037.110-70(a), insert the following
clause:

QUALIFICATIONS OF CONTRACTOR EMPLOYEES
(DEC 2003)

(a) ‘“‘Sensitive Information’ is any infor-
mation or proprietary data which if subject
to unauthorized access, modification, loss, or
misuse could adversely affect the national
interest, the conduct of Federal programs, or
the privacy to which individuals are entitled
under 5 U.S.C. 552a (The Privacy Act), but
that has not been specifically authorized
under criteria established by an Executive
Order or an Act of Congress to be kept classi-
fied in the interest of national defense or for-
eign policy.

(b) Work under this contract may involve
access to sensitive information. Therefore,
the Contractor shall not disclose, orally or
in writing, any sensitive information to any
person unless authorized in writing by the
Contracting Officer. For those contractor
employees authorized access to sensitive in-
formation, the contractor shall ensure that
these persons receive training concerning
the protection and disclosure of sensitive in-
formation both during and after contract
performance.

(c) Contractor employees working on this
contract must complete such forms, as may
be necessary for security or other reasons,
including the conduct of background inves-
tigations to determine suitability. Com-
pleted forms shall be submitted as directed
by the Contracting Officer. Upon the Con-
tracting Officer’s request, the Contractor’s
employees shall be fingerprinted, or subject
to other investigations as required.

(d) The Contracting Officer may require
dismissal from work those employees
deemed incompetent, careless, insubordi-
nate, or otherwise objectionable, or whose
continued employment is deemed contrary
to the public interest or inconsistent with
the best interest of national security.

3052.237-71

(e) Each employee of the Contractor shall
be a citizen of the United States of America,
or an alien who has been lawfully admitted
for permanent residence as evidenced by an
Alien Registration Receipt Card Form I-151.
An alien authorized to work shall present
evidence from the Bureau of Citizenship and
Immigration Services that employment will
not affect his or her immigration status.

(f) The Contractor shall include the sub-
stance of this clause in all subcontracts at
any tier where the subcontractor may have
access to Government facilities, sensitive in-
formation, or resources.

(End of clause)

3052.237-71 Information technology
systems access for contractors.

As prescribed in (HSAR) 48 CFR
3037.110-70(a) and (b), insert a clause
substantially as follows. The con-
tracting officer may specify additional
IT security requirements unique to an
OE.

INFORMATION TECHNOLOGY SYSTEMS ACCESS
FOR CONTRACTORS (DEC 2003)

(a) No contractor personnel shall start
work under this contract that involves ac-
tual or potential access to sensitive informa-
tion until (1) approved for access, (2) they
have received a security briefing, or current
refresher, about Information Technology
(IT) security, from the appropriate Organiza-
tional Element (OE) Information Systems
Security Officer (ISSO); and (3) have signed a
non-disclosure agreement form. This user se-
curity agreement is provided as an Attach-
ment to this solicitation. By signing the user
security agreement, the individual will be
acknowledging their responsibility to prop-
erly use and safeguard all DHS OE informa-
tion technology resources and information
related thereto. The Contracting Officer
Technical Representative (COTR) for this
contract shall arrange the aforementioned
security briefing. The ISSO is responsible for
retaining the non-disclosure documents
signed and submitted by the contractor em-
ployees as well evidence of security training.

(b) The contractor shall have access only
to those areas of DHS OE information tech-
nology resources explicitly stated in this
contract or approved by the COTR in writing
as necessary for performance of the work
under this contract. Information technology
assets includes computer equipment, net-
working equipment, telecommunications
equipment, cabling, network drives, com-
puter drives, network software, computer
software, software programs, intranet sites,
and Internet sites. Any attempts by con-
tractor personnel to gain access to any infor-
mation technology resources not expressly
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authorized by the statement of work, other
terms and conditions in this contract, or as
approved in writing by the COTR, is strictly
prohibited. In the event of violation of this
provision, DHS will take appropriate actions
with regard to the contract.

(c) Contractor access to DHS networks
from a remote location is a temporary privi-
lege for mutual convenience while the con-
tractor performs business for the DHS OE. It
is not a right, a guarantee of access, a condi-
tion of the contract, nor is it Government
Furnished Equipment (GFE).

(d) Contractor access will be terminated
for unauthorized use. The contractor agrees
to hold and save DHS harmless from any un-
authorized use and agrees not to request ad-
ditional time or money under the contract
for any delays resulting from unauthorized
use or access.

(End of clause)

3052.237-72 Contractor personnel
screening for unclassified informa-
tion technology access.

As prescribed in 3037.110-70(a) and (b),
insert a clause substantially as follows:

CONTRACTOR PERSONNEL SCREENING FOR UN-
CLASSIFIED INFORMATION TECHNOLOGY AC-
CEsSS (DEC 2003)

(a) Contractor personnel requiring privi-
leged access or limited risk assessment level.
Guidance for selecting the appropriate level
of screening is based on the risk of adverse
impact to DHS missions, as indicated in
FIPS PUB 199, Standards for Security Cat-
egorization of Federal Information and In-
formation Systems (Initial Public Draft).

(b) The Contractor shall afford DHS, in-
cluding the Office of Inspector General, ac-
cess to the Contractor’s and subcontractors’
facilities, installations, operations, docu-
mentation, databases and personnel used in
performance of the contract. Access shall be
provided to the extent required to carry out
a program of IT inspection, investigation
and audit to safeguard against threats and
hazards to the integrity, availability and
confidentiality of DHS data or to the func-
tion of computer systems operated on behalf
of DHS, and to preserve evidence of com-
puter crime.

(c) The Contractor shall incorporate the
substance of this clause in all subcontracts
that meet the conditions in paragraph (a) of
this clause.
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(End of clause)

3052.242-70 Dissemination of informa-
tion—educational institutions.

As prescribed in (HSAR) 48 CFR
3042.203-70(a), insert the following
clause:

DISSEMINATION OF INFORMATION—
EDUCATIONAL INSTITUTIONS (DEC 2003)

(a) The Department of Homeland Security
(DHS) desires widespread dissemination of
the results of funded non-sensitive research.
The Contractor, therefore, may publish (sub-
ject to the provisions of the ‘“‘Data Rights”
and ‘“‘Patent Rights’’ clauses of the contract)
research results in professional journals,
books, trade publications, or other appro-
priate media (a thesis or collection of theses
should not be used to distribute results be-
cause dissemination will not be sufficiently
widespread). All costs of publication pursu-
ant to this clause shall be borne by the Con-
tractor and shall not be charged to the Gov-
ernment under this or any other Federal
contract.

(b) Any copy of material published under
this clause shall contain acknowledgment of
DHS’s sponsorship of the research effort and
a disclaimer stating that the published ma-
terial represents the position of the au-
thor(s) and not necessarily that of DHS. Ar-
ticles for publication or papers to be pre-
sented to professional societies do not re-
quire the authorization of the Contracting
Officer prior to release. However, a printed
or electronic copy of each article shall be
transmitted to the Contracting Officer at
least two weeks prior to release or publica-
tion.

(c) Press releases concerning the results or
conclusions from the research under this
contract shall not be made or otherwise dis-
tributed to the public without prior written
approval of the Contracting Officer.

(d) Publication under the terms of this
clause does not release the Contractor from
the obligation of preparing and submitting
to the Contracting Officer a final report con-
taining the findings and results of research,
as set forth in the schedule of the contract.

(End of clause)
3052.242-71 Dissemination of contract
information.

As prescribed
3042.203-70(b), insert
clause:

in (HSAR) 48 CFR
the following

DISSEMINATION OF CONTRACT INFORMATION
(DEC 2003)

The Contractor shall not publish, permit
to be published, or distribute for public con-
sumption, any information, oral or written,
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concerning the results or conclusions made
pursuant to the performance of this con-
tract, without the prior written consent of
the Contracting Officer. An electronic or
printed copy of any material proposed to be
published or distributed shall be submitted
to the Contracting Officer.

(End of clause)

3052.242-72 Contracting officer’s tech-
nical representative.

As prescribed in (HSAR) 483 CFR
3042.7000, insert the following clause:

CONTRACTING OFFICER’S TECHNICAL
REPRESENTATIVE (DEC 2003)

(a) The Contracting Officer may designate
Government personnel to act as the Con-
tracting Officer’s Technical Representative
(COTR) to perform functions under the con-
tract such as review or inspection and ac-
ceptance of supplies, services, including con-
struction, and other functions of a technical
nature. The Contracting Officer will provide
a written notice of such designation to the
Contractor within five working days after
contract award or for construction, not less
than five working days prior to giving the
contractor the notice to proceed. The des-
ignation letter will set forth the authorities
and limitations of the COTR under the con-
tract.

(b) The Contracting Officer cannot author-
ize the COTR or any other representative to
sign documents, such as contracts, contract
modifications, etc., that require the signa-
ture of the Contracting Officer.

(End of clause)

3052.245-70 Government property re-
ports.

As prescribed in (HSAR) 48 CFR
3045.505-70, insert the following clause:

GOVERNMENT PROPERTY REPORTS (DEC 2003)

(a) The Contractor shall prepare an annual
report of Government property in its posses-
sion and the possession of its subcontractors.

(b) The report shall be submitted to the
Contracting Officer not later than Sep-
tember 15 of each calendar year on Form
DHS F 4220.43, Contractor Report of Govern-
ment Property.

(End of clause)

3052.247-70 F.o.b. origin information.

As prescribed in (HSAR) 48 CFR
3047.305-70(a), insert the following pro-
vision:

3052.247-72

F.0.B. ORIGIN INFORMATION (DEC 2003)

The offeror shall furnish information with
the offer:

(a) Location of the offeror’s actual ship-
ping point(s) (street address, city, state, and
zip code) from which supplies will be deliv-
ered to the Government;

(b) Whether the offered shipping point has
a private railroad siding, and the name of
the rail carrier serving it;

(c) When the offered shipping point does
not have a private siding, the names and ad-
dresses of the nearest public rail siding and
of the carrier serving it; and

(d) The quantity of supplies to be shipped
from each shipping point.

(End of provision)

Alternate I (DEC 2003)

If delivery is ‘‘f.0.b. origin, contrac-
tor’s facility,” and the designated fa-
cility is not covered by the line-haul
transportation rate, add the following
paragraph to the basic provision:

(e) The charges required to deliver
the shipment to the point where the
line-haul rate is applicable.

Alternate II (Dec. 2003)

When delivery is ‘f.o.b. origin,
freight allowed,” add the following
paragraph to the basic provision:

(e) The basis on which transportation
charges will be allowed, including the
origin and destination from and to
which transportation charges will be
allowed.

3052.247-71 F.o.b. origin only.

As prescribed in (HSAR) 48 CFR
3047.305-70(b), insert the following pro-
vision:

F.0.B. ORIGIN ONLY (DEC 2003)

Offers are invited on the basis of f.0.b. ori-
gin only. Offers submitted on any other basis
will be rejected as nonresponsive.

(End of provision)

3052.247-72 F.o.b. destination only.

As prescribed in (HSAR) 48 CFR
3047.305-70(c), insert the following pro-
vision:

F.0.B. Destination Only (DEC 2003)

Offers are invited on the basis of f.0.b. des-
tination only. Offers submitted on any other
basis will be rejected as nonresponsive.
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